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e ABSTRACT

In a rapidly evolving commercial ecosystem, Indian businesses face increasingly intricate and
multi-party disputes. Traditional litigation, with its procedural delays and adversarial nature,
often proves ill-suited to resolving such conflicts. This paper proposes Hybrid Alternative
Dispute Resolution (ADR) mechanisms particularly Med-Arb as timely, enforceable, and
party-centric solutions for complex business disputes. By seamlessly combining the
cooperative spirit of mediation with the binding outcome of arbitration, hybrid ADR balances
efficiency with finality.

This research adopts a doctrinal and comparative approach, anchored in statutory frameworks
such as Section 30 of the Arbitration and Conciliation Act, 1996; the Mediation Act, 2023; and
international models including the SIAC-SIMC AMA Protocol (Singapore) and Australia’s
Commercial Arbitration Acts. Judicial support is evidenced through landmark rulings such as
Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co., reinforcing the legal viability
of hybrid ADR in India.

Distinct from prior literature, this paper focuses on multi-party business disputes, where
coordination and enforceability are critical yet often overlooked. It explores the ethical
dimensions of dual-role neutrals, identifies procedural safeguards, and proposes draft model
clauses tailored to India’s commercial realities.

The study finds that hybrid mechanisms when institutionally encouraged and ethically
implemented can significantly reduce judicial backlog, lower dispute resolution costs, and
preserve business relationships. In doing so, they not only complement India’s judicial reforms
but also position the country as a globally competitive dispute resolution hub. This research
contends that hybrid ADR, especially Med-Arb, merits structured incorporation into India’s
legal policy and commercial practice for a future-ready justice ecosystem.
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1. Introduction

A dispute is a disagreement, argument, or conflict that arises when differing thoughts and
perspectives intersect, creating complexity at both personal and professional levels. When
disputes involve multiple parties, the diversity of interests, expectations, and approaches
further intensifies this complexity. One of the fields most susceptible to such multi-party
disputes is business. Commercial relationships typically involve owners, shareholders,
employees, customers, suppliers, investors, government authorities, competitors, and other
stakeholders. Any inter se or intra se disagreement among these actors can give rise to a multi-
party business dispute.

Common examples include disagreements over business strategy or operations, profit-sharing
conflicts, misuse of business funds or resources, and breaches of fiduciary duty by partners or
shareholders. Resolving such disputes through traditional litigation often proves inefficient and
counterproductive.

Alternative Dispute Resolution (ADR) mechanisms are non-adversarial processes that
emphasize cooperation and consensus-building. ADR plays a crucial role in reducing the
burden on courts while offering parties a more flexible, cost-effective, and interest-based
approach to dispute resolution. Unlike litigation, ADR allows parties to expand the scope of
negotiation, address underlying interests, and preserve long-term relationships.

Traditional dispute resolution methods such as litigation and arbitration present several
challenges. Litigation places decision-making authority in the hands of judges or juries,
removing control from the disputing parties. Outcomes are often unpredictable, expensive,
time-consuming, and damaging to ongoing business relationships. Judges may lack sector-
specific expertise, and the adversarial nature of proceedings frequently impedes constructive
problem-solving.

Hybrid ADR mechanisms combine elements of multiple dispute resolution processes, offering
tailored solutions for complex disputes. Models such as Med-Arb integrate mediation and
arbitration into a single structured framework. Med-Arb addresses the limitations of standalone
ADR methods by preserving mediation’s flexibility while ensuring enforceability through
arbitration. Where mediation alone may fail due to lack of consensus, Med-Arb ensures finality
by transitioning seamlessly into arbitration.

Purpose of the Research This paper examines whether Hybrid ADR mechanisms can

effectively address India’s massive judicial pendency exceeding five core cases of which
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business disputes constitute a significant portion. It evaluates whether Hybrid ADR serves as
a boon or a burden to the Indian justice system.

2. Literature Review

Extensive scholarship exists on ADR, business disputes, and judicial backlog in India. Singh
and Shukla’s study, “Analysis of Business Disputes and Their Different Resolution Methods,”
explores the complex nature of business disputes and highlights contractual breaches,
intellectual property conflicts, and fiduciary disputes as inherent commercial risks. The study
emphasizes the growing preference for ADR due to its cost-efficiency, flexibility, and ability
to preserve stakeholder relationships.

Dr. Preeti Vijaynarayan Yadav’s research underscores the urgent need to strengthen ADR
frameworks in India through legal literacy, academic integration, institutional support, and
legislative reforms such as mandatory pre-litigation mediation. The study positions ADR as a
transformative tool for reducing judicial backlog and enhancing access to justice.

Karthika Muthuraj’s work traces the historical evolution of ADR in India, from indigenous
dispute resolution mechanisms to formal statutory recognition. The study highlights ADR’s
role in addressing judicial inefficiency while ensuring confidentiality and party autonomy.
Aishwarya Ravindra Bendre compares arbitration and mediation, identifying arbitration’s
enforceability and mediation’s flexibility as complementary strengths. The study notes that the
limitations of each have led to the emergence of hybrid models that aim to balance procedural
rigor with consensual resolution.

Collectively, these studies provide foundational insights but offer limited analysis of hybrid
ADR in multi-party business disputes, underscoring the need for focused research in this area.
3. Case Study Of Past Disputes

The practice of combining ADR mechanisms has existed for decades, particularly in labor and
collective bargaining disputes. Sam Kagel, a prominent U.S. mediator, is credited with coining
the term “Med-Arb.” In the 1968 San Francisco Bay Area nurses’ strike, mediation successfully
resolved the dispute. When negotiations resumed in 1970, Kagel agreed to participate only if
the parties consented to Med-Arb and waived their rights to strike and lockout. This approach
facilitated rational negotiations and minimized crisis bargaining.

Med-Arb proved effective in shifting authority to a neutral while encouraging parties to focus

on core issues rather than extreme bargaining positions. Kagel’s experience demonstrated that
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Med-Arb reduces divisive tactics and promotes durable settlements, particularly in high-stakes,
multi-party contexts.

One of the earliest international applications of Med-Arb occurred in IBM v. Fujitsu. The
dispute arose from allegations that Fujitsu had improperly used IBM programs to develop
compatible software. Although the arbitration clause did not expressly provide for mediation,
the parties agreed to a hybrid approach upon the arbitrators’ suggestion. Mediation resulted in
a lump-sum licensing settlement, saving both parties significant time and resources. This case
illustrates Med-Arb’s adaptability and effectiveness in complex cross-border commercial
disputes.

The Indian judiciary has similarly recognized the value of hybrid ADR mechanisms. In Afcons
Infrastructure Ltd. v. Cherian Varkey Construction Co., the Supreme Court affirmed that civil
disputes may be referred to ADR, including hybrid models, under Section 89 of the Code of
Civil Procedure. In Haresh Dayaram Thakur v. State of Maharashtra, the Court acknowledged
Med-Arb as a promising innovation for resolving complex business disputes and highlighted
the potential role of retired judges as neutrals. These decisions reflect growing judicial
endorsement of hybrid ADR in India.

Adoption Of Hybrid ADR Across Jurisdictions

Singapore has emerged as a leading dispute resolution hub through its innovative integration
of arbitration and mediation. In 2014, the Singapore International Arbitration Centre (SIAC)
and the Singapore International Mediation Centre (SIMC) launched the Arbitration—
Mediation—Arbitration (AMA) Protocol. This mechanism allows arbitration to commence
before mediation, ensuring continuity and enforceability. Surveys by the Singapore
International Dispute Resolution Academy indicate increasing reliance on hybrid mechanisms,
reflecting their growing acceptance in commercial practice.

Hong Kong The Hong Kong Arbitration Ordinance (Cap. 609) provides a structured framework
for Med-Arb by permitting the same neutral to act as mediator and arbitrator where agreed by
parties. The Ordinance minimizes procedural delays by restricting objections based solely on
role duality, thereby strengthening the continuity of hybrid ADR processes.

Australia Australia adopts a dual approach to Med-Arb. Domestic arbitrations are governed by
the Commercial Arbitration Acts, which permit arbitrators to act as mediators with party

consent. However, international arbitrations under the International Arbitration Act, 1974,
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exclude Med-Arb provisions, reflecting heightened concerns regarding impartiality in cross-
border disputes.
India India’s ADR framework has evolved in response to judicial backlog. Section 30 of the
Arbitration and Conciliation Act, 1996, allows arbitral tribunals to explore settlement through
mediation or conciliation with party consent. The Mediation Act, 2023, further strengthens
ADR by mandating pre-litigation mediation for certain disputes and granting enforceability to
mediated settlements. Together, these developments provide indirect but meaningful support
for hybrid ADR mechanisms such as Med-Arb.
4. Statement Of The Research Problem
Although hybrid ADR mechanisms are often praised for combining the strengths of multiple
dispute resolution processes, their effectiveness in multi-party business disputes remains
uncertain. Challenges include difficulties in achieving consensus among multiple stakeholders,
ethical concerns arising from role duality, ambiguities regarding enforceability, lack of
procedural clarity, and risks of power imbalance. This study examines whether hybrid ADR
simplifies dispute resolution or introduces additional complexity within the Indian legal
framework.
5. Objective

e To identify legal and procedural challenges in implementing Hybrid ADR.

e To examine the impact of role duality on fairness and neutrality.

e To evaluate the enforceability of Hybrid ADR outcomes in India.

e To assess stakeholder perceptions regarding Hybrid ADR in multi-party commercial

disputes.

6. Research Gap
While ADR has been widely studied, hybrid ADR-—particularly Med-Arb—remains
underexplored in the context of complex, multi-party business disputes. Existing literature
focuses largely on bilateral disputes or theoretical advantages, leaving a gap in practical,
business-specific analysis within the Indian legal environment.
7. Research Questions

e Does Hybrid ADR simplify or complicate the resolution of multi-party business

disputes in India?
e What legal, procedural, and ethical challenges arise in applying Hybrid ADR?
e To what extent does Indian law support the enforceability of Hybrid ADR outcomes?
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e What coordination challenges arise in multi-party ADR?
e [s Hybrid ADR more cost-effective than traditional ADR?
8. Research Methodology
This study adopts a qualitative doctrinal research design supported by comparative and
analytical methods. It relies on statutory analysis, judicial precedents, academic literature, and
case studies. The research is limited to secondary sources and focuses exclusively on
commercial disputes.
9. Significance Of The Study
This research contributes to legal scholarship by bridging theoretical discussions on hybrid
ADR with practical challenges in multi-party business disputes. It offers comparative insights,
policy relevance, and actionable guidance for practitioners and policymakers seeking to
strengthen India’s ADR ecosystem.
10. Limitations
The study is doctrinal in nature and does not include empirical fieldwork. It is confined to
commercial disputes and is limited by the evolving nature of hybrid ADR jurisprudence in
India.
11. Conclusion
In an overburdened judicial system, Hybrid ADR particularly Med-Arb offers a promising
pathway for resolving complex multi-party business disputes. While challenges related to
ethics, procedure, and enforceability persist, comparative analysis and judicial support indicate
that these can be addressed through structured safeguards and institutional reforms. With
targeted legislative amendments and greater institutional endorsement, Hybrid ADR can
redefine commercial dispute resolution in India by delivering efficiency, enforceability, and
relationship preservation.
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